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STATEMENT OF THE CASE

This is an appeal from the judgment of the dis-

trict court for the Western District of Washington,

Northern Division, entered on the 21st day of May,

1952 denying the writ of habeas corpus, declaratory

judgment and injunctive relief.

Appellant, Ernesto Arcebal Mangaoang, was

born in the Philippine Islands and entered the United

States April 26, 1926, where he has since remained.

For the purposes of the Immigration Act of 1917,

the Immigration Act of 1924 (except Section 13(c)

and all other laws of the United States relating to

immigration, exclusion or expulsion of aliens (Title

8, U.S.C, Chapter 6, Sections 100-246 inclusive))

changed appellant's status to that of an alien after

the effective date of Section 8(a) (1) of the Philippine

Independence Act, March 24, 1934, 48 Stat. 462;

48 U.S.C. 1238(A)(1).

For all purposes the appellant's political status

was changed to that of an alien on and after July

4, 1946 when complete withdrawal of United States

sovereignty over the Philippine Islands was accom-

plished by Presidential Proclamation, hereinafter

referred to.



3

In the instant case, appellant was taken into

custody on August 1, 1949 under a lawful warrant of

arrest issued by the Assistant Commissioner, Immi-

gration and Naturalization Service, Washington, D.

C. (Ex. A, Gov. Ex. 10 therein).

The warrant of deportation upon which ap-

pellant was taken into custody charged ''he was, after

entry * * * an alien who was a member of the Com-

munist Party of the United States." (Ex. A, part 7).

Appellant was accorded a hearing on this war-

rant (Ex. A, part 1) at which he was represented

by counsel of his own choice, at some of which hear-

ings such counsel, although present, either failed or

refused to take advantage of the opportunities af-

forded for cross-examination of witnesses produced

by the government concerning appellant's member-

ship in the Communist Party.

The findings of the hearing examiner were af-

firmed by the Acting Commissioner, Enforcement Di-

vision and appellant promptly advised. That order

reads

:

**It is ordered that the respondent be deported
from the United States * * * on the following
charge: The Act of October 16, 1918, as amend-
ed, in that he was, after entry, a member of the
following class set forth in Section 1 of said

Act: an alien who was a member of the Com-



munist Party of the United States'." (Ex. A,
part 6, p. 4)

On the other phase of the case — whether ap-

pellant is an alien within the meaning of the Immi-

gration and Naturalization laws, the district court

following the decision of Judge McLaughlin, sitting

in the Western District of Washington by assign-

ment, held appellant to be an alien in 1951 (Ernesto

Mangaoang v. McGrath—Civil No. 2437, from which

no appeal was taken), and denied the injunctive re-

lief sought.

The district court, after argument and the filing

of briefs by both parties, took the matter under ad-

visement and thereafter, and on the 21 day of May,

1952 entered judgment denying the writ of habeas

corpus, declaratory judgment and injunctive relief

from which this appeal is prosecuted.

ARGUMENT

The question of the political status of appellant

had already been determined in an action in the

district court entitled Ernesto Mangaoang v. Mc-

Grath, Civil No. 2437 (unreported) by Judge Mc-

Laughlin, sitting by assignment in 1951, from which

no appeal was taken, and our plea of res judicata

was properly sustained.



This court in Cabehe v. Acheson, 183 F. (2d) 785

in 1950 has definitely settled the question as to the

political status of Filipinos, so that further argument

on this point, it would seem, is not necessary.

Congress has the constitutional power to deport

aliens because of past misconduct.

Mahler v. Ehy, 264 U.S. 32, 44 S. Ct. 283

;

Ng Fung Ho v. White, 259 U.S. 276, 280, 42 S.

Ct. 492, 493, 6Q L. Ed. 938;

Bugajeiuitz v, Adams, 228 U.S. 585, 33 S. Ct.

607, 57 L. Ed. 978;

Fong Yue Ting v. United States, 149 U.S. 698,

730, 13 S. Ct. 1016, 1028, 37 L. Ed. 905;

Eichenlaub v. Shaughnessy, 338 U.S. 521.

The deportation hearing complied with the re-

quirements of procedural due process. Appellant con-

tended that the deportation proceedings were unfair

and did not satisfy procedural due process because

(1) the evidence was insufficient to sustain the ad-

ministrative determination, (2) the testimony was

taken without the opportunity for cross examination.

FIRST POINT

The hearings were not unfair because of an in-

sufficiency of evidence. The findings of the usual

administrative agency are subject to review to the

same extent substantially as those of a jury, the
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findings being tantamount to a special verdict. The

findings, therefore, must be sustained when there

is some evidence which the jury or administrative

agency might have believed and when a reasonable

inference from that evidence will support the verdict

or findings, or when, in other words, the verdict or

findings are "within the bounds of rational enter-

tainment".

NLRB V. Universal Camera Corp. 179 F. (2d)

749, 754 (CCA. 2, 1950) ; Orvis v. Higgins
180 F. (2d) 587, 539 (CCA. 2, 1950).

The Court thus does not review the weight of the

evidence before the administrative agency as it does

on an appeal from a judgment of a trial court sitting

without a jury. Orvis v. Higgins^ supra. The usual

rule with respect to administrative agencies is par-

ticularly applicable in the case at bar, since Congress

has specifically provided that ''the decision of the

Attorney General shall be final" in deportation pro-

ceedings (8 U.S.C, Section 155(a)). The courts have

held accordingly that on a collateral review in a

habeas corpus proceeding, the deportation order must

stand unless there has been a denial of procedural

due process.

Bridges v. Wixon, 326 U.S. 135, 149, 156 (1945) ;

Kessler v. Strecker, 307 U.S. 22, 34 (1939);
Vajtauer v. Commissioner^ 273 U.S. 103 (1927)

;



Tisi V. Tod, 264 U.S. 181 (1924);
Constanzo v. Tillinghast, 287 U.S. 341.

Procedural due process consists, in brief, of a

fair hearing, which includes notice and opportunity

to be heard before fair officials, acting in good faith,

and a determination by them of deportability, based

on some evidence that the alien has committed an act

which Congress has specified as a reason for depor-

tation. Where there is no fair hearing, for instance,

where it is wholly speculative whether deportation

would have been ordered but for the reception of im-

proper evidence, Bridges v. Wixon, supra, or when

deportation has been ordered for reasons not specified

by Congress, Mahler v. Ehy, supra, lack of due process

is not established by showing merely that incompetent

evidence was received or considered, Vajtauer v. Com-

missioner, supra, or that evidence, if introduced in a

court of law, would have been deemed legally insuf-

ficient, or that the decision was wrong, Tisi v. Tod,

supra.

In the light of the foregoing, it is clear that in

order to sustain the administrative decision the court

need determine only that the finding is supported

by some evidence. (The requirement in Section 10(e)

of the Administrative Procedure Act (5 U.S.C. 1009)

of "substantial" evidence probably effected no real

change in the standard of review. NLRB v. Univer-
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sal Camera Corp., supra, at 751-2. The finding of the

Hearing Officer (Respondent's Exhibit A herein,

part 2), the Assistant Commissioner, Adjudications

Division (Respondent's Exhibit A herein, part 6),

as affirmed by the Board of Immigration Appeals

(Respondent's Exhibit A herein, part 9), to whom

the Attorney General delegated his statutory powers,

is that the petitioner was a member of the Communist

Party of the United States from about February 1938

to about December 1939. Governed by the legal prin-

ciples set forth above, the record sustains this finding.

Six Government witnesses testified concerning

the petitioner's membership in the Communist Party

of the United States. Three of the witnesses testified

that they were solicited by petitioner Mangaoang to

join the Communist Party at Portland, Oregon, in

1938 and 1939. Three of them belonged to the same

unit of the Communist Party during this period at

Portland, Oregon, they stated. One testified that

Mangaoang paid his dues in the Communist Party

during that period. They all attended meetings of the

Communist Party with the petitioner.
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SECOND POINT

The appellant was at all times actually repre-

sented by counsel who failed or refused to take ad-

vantage of the opportunities afforded them to cross-

examine witnesses.

The right to be represented by counsel in any

criminal cause is well established in American law.

The Supreme Court has held that due process guar-

antees some of the essentials of a fair trial. Justice

Cardozo stated in Palko v. Commissioner, 302 U.S.

319 from "reflection and analysis" of the cases ''there

emerges the presumption of a rationalizing principle*'

which is that due process includes those rights which

are *'of the very essence of a scheme of ordered lib-

erty." This eminent jurist again stated in Powell

V. Alabama, 287 U.S. 45, that the benefit of counsel

was essential to the substance of a hearing. The

Administrative Procedure Act of 1946 carefully se-

cured such right in the following language:

"Any person compelled to appear in person be-

fore any agency or representative thereof shall

be accorded the right to be accompanied, repre-

sented, and advised by counsel or, if permitted by
the agency, by other qualified representative.

Every person shall be accorded the right to ap-
pear in person or by or with counsel or other

duly qualified representative in any agency pro-

ceeding." (5 U.S.C. 1005).
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This essential requirement of fairness must not

be withheld, however, a different question arises

when every opportunity has been given and a defend-

ant or respondent, has failed to take advantage of

the opportunity. In accordance with this principle,

it has been held that a defendant who had over a

year's time to get counsel and engaged many

different lawyers and secured many continu-

ances may be said to have waived his right when

finally ordered to trial without counsel. Spevak v.

United States 158 F. (2d) 594 (4th Circuit 1946),

cert, denied, 330 U.S. 821.

The Constitution does not force a lawyer upon

the defendant or, as in this case, appellant. He may

waive counsel if he knows what he is doing and the

choice is made with open eyes and the safeguards of

the Bill of Rights should not be treated as mechani-

cal rigidities. Adams v. United States, 317 U.S.

269, 279.

The requirements of fair hearing do not neces-

sarily exclude the interests of the Government as the

protector of the public interest as was pointed out

in the dissenting opinion of Justice Burton in ex

parte von Moltke v. Gillies decided in 1948, 332 U.S.

708, where he reminded that due process demands

an equal regard for the interests of the Government
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as well as those of the petitioner. It is also well

settled that a defendant can not claim an indefinite

amount of time because the public interest demands

that these matters be handled expeditiously. Thus,

in criminal cases it has been held that where counsel

had five months in which to prepare his case it was

no abuse of judicial discretion to deny a continuance.

U. S. V. Hartenfield, 113 F. (2d) 359. It is difficult

to draw the line between too little time and too much

outside the text of concrete sitiiations and the ques-

tion resolves itself into whether or not there was

an abuse of discretion which was arbitrary. In the

following instances it has been held that there was

no abuse of discretion where less time had elapsed

for the preparation of a defense than in the instant

case:

Garrison v. Johnson, 104 F. (2d) 128 (CCA. 9)
cert, denied, 308 U.S. 553

;

Spevak v. United States, 158 F. (2d) 594 (CCA.
4) cert, denied, 330 U.S. 821.

The same rule applies in deportation cases.

Moncadav. Ramsey (CCA. Mo. 1948) 167 F. (2d)
191.

In this latter case the court held that it was the

duty of the Immigration officials to afford a fair

hearing but that the respondent also has a duty to

act in good faith and reciprocate in a reasonable man-
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ner so that proceedings consistent with the obligation

imposed by law by the Government may be accorded

to him.

Applying the foregoing principles to the facts

in this case must lead to the conclusion that appellant

was not denied procedural due process and specifically

was not denied an opportunity to be represented by

counsel of his own choosing and for an opportunity

to cross-examine witnesses. Appellant was first

arrested in deportation proceedings on August 1, 1949

on a charge that he was an alien who, after entering

the United States, had been a member of an organi-

zation which advised, taught, or advocated the over-

throw by force or violence of the Government of the

United States (Respondent's Exhibit A, part 1, Gov-

ernment Exhibit 10). Subsequent proceedings were

had on this warrant of arrest at which the appellant

herein was represented by Attorney John Caughlan,

one of his present attorneys. Completion of these

proceedings was delayed due to a Supreme Court de-

cision, Wong Sang Sung v. McGrath, 339 U.S. 33,

necessitating the revising of regulations in deporta-

tion hearing procedure to conform to the Administra-

tive Procedure Act (5 U.S.C. 1004 et seq.) and for

other reasons (Respondent's Exhibit A herein, part

2, page 9 and part 1, Exhibit 10 and sub-exhibits).

The charges in the former warrant of arrest were
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substantially the same as those brought against ap-

pellant under the warrant of arrest of October 27,

1950 (Respondent's Exhibit A herein, part 1, Ex-

hibit 1, part 2, page 2) which was the basis of the

proceeding, the only difference being that the Gov-

ernment specified the Communist Party as the named

organization. Appellant herein was in custody when

the warrant of arrest was served, therefore, a hear-

ing was set at an early date, on November 9, 1950,

at which time appellant was advised of his rights

with respect to representation by counsel, previous

counsel, Attorney Jackson having withdrawn from the

case. (Respondent's Exhibit A herein, part 1, Ex-

hibit 10, part 2, page 7). On this date Attorneys John

Caughlan and C. T. Hatten, his present counsel, ap-

peared for appellant but specified they were appear-

ing only for a limited purpose, to obtain a continuance

until appellant was released from custody, and rep-

resented that other counsel would defend appellant in

the deportation hearing. The continuance was grant-

ed as requested for one week so that counsel could

enter an appearance. Attorneys Caughlan and Hat-

ten also requested the District Director to release

appellant contending that he could not defend him-

self while in custody. The District Director denied

this request November 14, 1950 (Respondent's Ex-

hibit A, part 1). Appellant then instituted an action



14

for a writ of habeas corpus, Civil Cause 2657, on

November 28, 1950. The Court denied the writ and

discharged the order to show cause and judgment was

entered December 9, 1950. No appeal was taken from

that action. The Court held, on the basis of the rep-

resentations then made by appellant, that he could

prepare his case while in custody and that his de-

tention did not interfere with his defense. On No-

vember 16, 1950 at the resumed hearing appellant

was still not represented by counsel who was ready

to proceed with the hearing. Mr. Hatten, Attorney,

appeared and represented appellant, no definite com-

mitment being made to represent him and requested

that the hearing be indefinitely postponed. It was

obvious that the attorney's tactics were dilatory.

Attorney Goodman filed a notice of appearance on

November 24, 1950. The hearing was set for De-

cember 18, 1950. On December 18, 1950 at 9:00

a. m., no attorney appeared for appellant nor was any

advice received by the Government that he would

not be represented. The hearing was adjourned for

one hour. During the interim a letter was delivered

to the Hearing Officer stating that Counsel Good-

man would not be able to appear due to previous com-

mitments. The hearing was resumed at 10:00 a. m.,

on that date. Attorney John Caughlan appeared to

represent appellant and again moved for further con-
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tinuance, at which time a further continuance was

denied. Attorney Caughlan then refused to cooperate

in any manner with the Government to examine the

witnesses and obdurately insisted that the hearing be

postponed indefinitely. The Government proceeded

to examine the witnesses who had been subpoenaed

by the Government at considerable expense to

the Government on two previous occasions on

which the appellant was not able to proceed

because of his contention that he was not rep-

resented by counsel. At the completion of the

introduction of the Government's case, the Hearing

Officer (Respondent's Exhibit A, part 2, page 19)

made a further effort to afford appellant an oppor-

tunity to cross-examine Government witnesses and he

continued the case and advised counsel for appellant

on December 20, 1950 that the case would be con-

tinued until December 26, 1950, giving them a further

opportunity to present any defense which appellant

may have on that date. (Respondent's Exhibit A,

herein, part 1, Government Exhibit 12). On De-

cember 26, 1950 the Government was prepared

to afford appellant an additional opportunity to ex-

amine witnesses. After some delay which was un-

explained, C. T. Hatten appeared for appellant and

objected to the manner in which the case was being

conducted (Respondent's Exhibit A herein, part 1,
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page 66 et seq). It being clear that appellant did not

intend to present a defense or cross-examine wit-

nesses except upon his own arbitrary terms, the Gov-

ernment closed its case.

In the face of this record it certainly can not

be said that appellant was denied an opportunity to

be represented by counsel or to cross-examine the

witnesses against him. A determination to the con-

trary would seriously handicap the Government in the

administration of the Immigration laws. Due pro-

cess requires that an opportunity be afforded an alien

to be represented by counsel and to cross-examine

witnesses, this being essential to a fair hearing. The

alien, however, also has an obligation to cooperate

to the extent that such opportunity may be afforded

him. This was pointed out by the court in Moncado

V. Ramsey, supra. The court saying at page 196:

"The obligation of fairness which is imposed by
law upon the Immigration authorities in depor-
tation proceedings, we think, calls for some small
measure of reciprocity on the part of an allegedly

deportable alien."

Appellant further contended that it was an abuse

of discretion for the Hearing Officer to deny his re-

quest to reopen the proceedings dated the 31st of

January, 1951. It is obvious from the record (Re-

spondents Exhibit A, part 3) that the following reg-
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ulation governing motions to reopen was not com-

plied with by appellant.

Code of Federal Regulations, Title 8, Section

151.6 provides:

"At any time prior to the forwarding of the

record of hearing to the Commissioner, the hear-

ing officer may at his own instance direct that

the case be reopened for proper cause, or he may
direct a reopening upon request of the alien or

his counsel or representative. Such request shall

be in writing, shall state the new facts to be

proved, and shall be supported by affidavit or
other evidentiary materiaU^

It is apparent from the wording of this regula-

tion that a reopened hearing contemplates new facts

to be proved and that the motion should be support-

ed by affidavits or other evidentiary material relat-

ing to such facts. Appellant did not comply with this

regulation. The Commissioner and the Board of Im-

migration x\ppeals concurred in the Hearing Of-

ficer's ruling on the motion for this reason.

The ruling on the motion did not affect the es-

sential fairness of the hearing as, on the record, there

is no indication that appellant, if the motion had been

granted, would have offered any additional evidence.

It follows from the foregoing that appellant had

a fair hearing before the United States Immigra-

tion and Naturalization Service and before the De-
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partment of Justice, Board of Immigration Appeals

on review; that the hearing was in full compliance

with the procedural requirements of the due process

clause; and that the resulting order for his

deportation has been rendered in accordance with law

under a constitutionally valid statute and the order

and judgment dismissing the writ, denying declara-

tory relief entered by the district court should be

affirmed, and appellant remanded to the custody of

appellee for deportation according to law.

ARGUMENT IN ANSWER TO APPELLANT

The alleged errors assigned by appellant are nine

in number, as follows:

1. This district court, it is said, erred in con-

cluding that appellant is now an alien.

This question is foreclosed as res judicata in the

case of Mangaoang v. McGrath, Civil No. 2437, West-

ern District of Washington, Northern Division, de-

cided in 1951 which followed this court's decision in

the case of Cabebe v. Acheson, 183 F. (2d) 795.

2. The district court, it is said, erred in conclud-

ing that although appellant is a permanent resident

of the United States, he may be constitutionally classi-

fied as a deportable alien.
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This question is likewise intenable under the

Cabebe case, supra.

3. The district court, it is said, erred in con-

cluding that appellant ever '^entered" the United

States within the meaning of the immigration laws.

This assignment is fallacious.

4. The district court, it is said, erred in conclud-

ing that the Internal Security Act of 1950 does not

provide for the conjunctive requirements of alienage

and membership in the Communist Party.

This assignment is likewise fallacious.

5. The district court, it is said, erred in finding

that appellant was granted a reasonable opportunty

to obtain counsel to represent him during his de-

portation hearing. It is preposterous and an insult

to ordinary intelligence, as a cursory examination of

the record will show, to contend that there was any-

thing but a designed preconceived, deliberate attempt

on the part of appellant and his counsel to obstruct

a fair hearing, but without success.

6. The district court, it is said, erred in conclud-

ing that appellant had not been deprived of due pro-

cess of law in his administrative hearing.

What we have heretofore said on this matter
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and the authorities therein cited in our argument in

support of the judgment would seem conclusive.

7. The district court, it is said, erred in con-

cluding that there was substantial evidence to sup-

port the administrative findings that appellant had

been a member of the Communist Party.

What we have heretofore said in our argument

in support of the judgment is a sufficient answer to

this assignment of error.

8. The district court, it is said, erred in conclud-

ing that the Internal Security Act of 1950, insofar

as it renders membership in the Communist Party,

per se, a deportable act is a constitutional act.

The Congress of the United States, as a preamble

to the Act itself specifically found, after years of

intensive investigation in both houses that the Com-

munist Party of the United States has, and for years

has had, for its objects and purposes the overthrow

of the United States Government by force and

violence.

In a recent decision of the United States Su-

preme Court in the case of Peter Harisiades v.

Shaughnessy, March 10, 1952, 343 U.S. 936, the

language of the statute prior to its amendment by the

Internal Security Act of 1950 is considered. In con-

sidering the claim that the actual conflict with
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Article 1, Section 9 forbidding ex post facto enact-

ments, the court pointed out that during all the years

since 1920 Congress has maintained a standing ad-

monition to aliens on the pain of deportation not to

become members of any organization that advocates

the overthrow of the United States by force and

violence and, categorically, repeatedly held that to

include the Communist Party. The court pointed out

that at one time in 1939 in the case of Kessler v,

Strecker, 307 U.S. 22, it was held that Congress had

not clearly expressed an intent that Communist Party

membership remained a cause for deportation after it

ceased; that the reaction of Congress was that the

court had misunderstood its legislation and in the

present Act Congress unmistakably supplied language

that past violators of its prohibitions continued to be

deportable in spite of resignation or expulsion from

the party.

And, again, in the case of Carlson v. Landon,

decided by the Supreme Court on the same day, 343

U.S. 988, the court cites the statute here under con-

sideration. In the footnote of page 2 of the advance

sheet and on page 9 the court stated:

"The basis for the deportation of presently un-
desirable aliens resident in the United States is

not questioned and requires no re-examination
... So long, however, as aliens fail to obtain
and maintain citizenship by naturalization, they
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remain subject to the plenary power of Congress
to expel them under the sovereign right to de-

termine what non-citizens shall be permitted to

remain within our borders."

The court further states at page 11:

"Since it is thoroughly established that Congress
has the power to order the deportation of aliens

whose presence in the country it deems hurtful"
(citing Bugajewitz v. Adams) "the fact that pe-

titioners, and respondent Zydok, were made de-

portable after entry is immaterial. They are
deported for what they are now, not what they
were." (Citing Eichenlmih v. Shaughnessy, 338
U.S. 521).

The court continuing said:

"Otherwise when an alien once legally became
a denizen of this country he could not be deport-

ed for any reason of which he had not been fore-

warned at the time of entry. Mankind is not
vouchsafed sufficient foresight to justify re-

quiring a country to permit its continuous occu-

pation in peace or war by legally admitted aliens,

even though they never violate the laws in effect

at their entry. The protection of citizenship is

open to those who qualify for its privileges. The
lack of a clause in the Constitution specifically

empowering such action has never been held to

render Congress impotent to deal as a sovereign
with resident aliens."

It is significant to note that the court particu-

larly stated that so long as aliens fail to obtain and

fail to maintain citizenship by naturalization, they re-

main subject to the plenary powers of Congress to
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expel them under the sovereign right to determine

what non-citizens shall be permitted to remain within

our borders and in support of this the court again

cited, among others, the case of Eichenlaub v. Shaugh-

nessy. This supports the court decision of April 14,

1952 that alienage at the time of the institution of

these proceedings is sufficient to bring the petitioner

within the plenary powers of Congress and to expel

him for acts committed as an alien or acts previously

committed. Whether they had at the time of the com-

mission of such acts been citizens who subsequently

lost their citizenship, citizens who were subsequently

denaturalized, nationals, or legally resident aliens, as

long as they had not become naturalized citizens, they

became subject to the plenary powers of Congress.

It is by appellant contended (Br. 37) that the

appellee violated the Administrative Procedure Act

and deprived the appellant of right of counsel and

right to cross-examine in violation of due process of

law. Counsel rely upon the requirement of the Ad-

ministrative Procedure Act that "due regard shall be

had for the convenience and necessity of the parties

or their representatives." Obviously appellant has

overlooked the material facts in the record which were

not traversed or denied, that petitioner was arrested

on October 22, 1950; that hearings were scheduled

November 9, 1950 and actually held December 18, 19,
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26, and 28, 1950. Under these facts, the provisions

of the Administrative Procedure Act relied upon by

appellant have no application to appellant as Congress

specifically provided, under the Act of September 27,

1950, Public Law 843, 81st Congress, Chapter 1052,

2nd Session (H. R. 9526) :

"Proceedings under law relating to the exclusion

or expulsion of aliens shall hereafter be with-
out regard to provisions of Sections 5, 7, and 8
of the Administrative Procedure Act (5 U.S.C.
1004-1006-1007)."

In pointing out that the Administrative Proce-

dure Act was not applicable to this deportation pro-

ceeding, appellee does not imply that the appellant

was not entitled to such notice and opportunity for

hearing as is required by the concept of procedural

due process and which is the substance of a fair

hearing. Anything contained in the Administrative

Procedure Act, Sections 5, 7, and 8, which goes beyond

the constitutional considerations does not apply.

The record in this case establishes that sufficient

notice and a reasonable opportunity to be heard was

afforded the appellant. Appellant was given ade-

quate notice on Ocetober 27, 1950 when the warrant

of arrest was served. Adequate notice was given

appellant's attorneys at all times although at various

times it was difficult to determine from the conflict-
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ing statements of counsel for what purpose each

counsel represented appellant. When the hearing was

originally scheduled on November 9th, it was sched-

uled for the purpose of advising appellant concerning

counsel and arranging for his representation. The

hearing on that date was in substance and effect suf-

ficient notice for all purposes. On that date it was

continued to a definite date one week later for the

purpose of having the attorney who intended to rep-

resent appellant file a notice of appearance as re-

quired by regulations. Appellant had previously rep-

resented that he had contacted Mr. Goodman of Port-

land, Oregon for the purpose of obtaining him as an

attorney in the proceedings. However, the letter of

Mr. Goodman which was read by Mr. Hatten during

the course of the proceedings on November 16th indi-

cated it was the first time that Mr. Goodman had

ever been approached to represent appellant. At each

time Mr. Hatten and Mr. Caughlan appeared their

objection to the continuance of the hearing was not

because appellant was not properly represented by

counsel but it was for the purpose of objecting to

proceeding with the hearing while the appellant was

being detained. It was only at a later date, at the

hearings held December 18th, 19th, and 26th, that

Attorneys Caughlan and Hatten objected because of

previous commitments. Their attempt to delay the
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course of this proceeding was merely a tactic used

to do by indirection that which they could not do di-

rectly, to cause the hearing to be continued because

appellant was in custody. Counsel repeatedly insisted

that they could not proceed with the hearing because

they were engaged in obtaining appellant's release

on a writ of habeas corpus and subsequent appeal.

However, the record shows that the action on the pe-

titioner's original writ of habeas corpus was argued

on appeal early in December (186 F. (2d) 191),

On the second writ brought in the United States

District Court, the writ was discharged November

28, 1950 and judgment was entered on December 9,

1950, so at the time these proceedings were had the

attorneys for the petitioner were not engaged in ob-

taining his release under a writ of habeas corpus.

It is argued (Br. 47) that the hearing was con-

ducted without an independent hearing officer, in

violation of due process.

As already pointed out, the Congress, after the

decision of the Supreme Court of the United States

had held in the Wong Sang Sung v. McGrath, 339

U. S. 33 case that the Administrative Procedure Act

was applicable to deportation hearings, on September

27, 1950, by Public Law 843, 81st Congress, Chap-
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ter 1052, 2nd Session (H.R. 9526) passed the follow-

ing Act:

''Proceedings under law relating to exclusion and
expulsion of aliens shall hereafter be without
regard to provisions of Sections 5, 7 and 8 of the
Administrative Procedure Act (5 U.S.C., 1004-
1006-1007).

CONCLUSION

Having seen that appellant was accorded a fair

hearing in the deportation proceedings; that he is in

fact an alien, it is respectfully submitted that the

district court did not err in any of the particulars

claimed and its judgment should be in all things

affirmed.

Respectfully submitted,
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